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PREFACE

It has been a great privilege to edit this second edition of 7he Transfer Pricing Law Review,
and in particular to welcome additional contributions from a range of countries including
India, Japan and Switzerland.

This publication aims to give readers a high-level overview of the principal transfer
pricing rules in each country covered. Each chapter summarises the substantive transfer
pricing rules, explains how a transfer pricing dispute is handled — from initial scrutiny to
litigation or settlement — and discusses the interaction between transfer pricing and other
parts of the tax code, such as withholding taxes, customs duties and attempts to prevent
double taxation.

With the notable exception of Brazil, which adopts a formulary approach (discussed in
detail in the Brazil chapter), all countries covered in this review apply an arm’s-length standard
and adhere, at least to some extent, to the OECD Transfer Pricing Guidelines. However, as
these chapters make clear, there remains significant divergence both in countries” application
of the arm’s-length standard (e.g., which transactions does it apply to? Which pricing methods
are preferred? Are secondary adjustments required?) and in the documentation requirements
imposed. Transfer pricing practitioners, therefore, cannot simply assume that the OECD
Guidelines contain all the answers, but must engage with their detailed application in
each country.

This review contains contributions from 23 countries, covering four continents and
eight of the world’s 10 largest economies. We are very grateful to all the authors for lending
their time and expertise to this project.

Transfer pricing rules are, of course, a central plank in governments’ fight against profit
shifting, and the application and evolution of these rules will (rightly) continue to be high
up the corporate tax agenda for many years to come. It appears that, over the next year or so,
there will be three principal areas of focus:

a  Tax authorities are beginning to get to grips with the first set of country-by-country
reports disclosed to them. This is likely to lead to more disputes in the short to medium
term. In particular, many tax authorities will now take a greater interest in businesses
full value chain, and whether the reward for all of the countries in the value chain is
commensurate with their contribution. Merely looking at the provision between the
local company and its contractual counterparty will no longer suffice.

4 As Edward Froelich and Jessica Stern note in the United States chapter, the sweeping
tax reforms passed in the US at the end of 2017 will have a significant impact on
transfer pricing worldwide. Many public controversies surrounding transfer pricing
have involved US companies that historically have been entitled to leave profits from
overseas sales in low- or no-tax countries until the relevant cash was distributed back to
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the US, even where those profits were properly attributable to DEMPE functions based
in the US. The 2017 US tax reforms have removed the ability to do this, substantially
reducing the benefits that US businesses could derive from allocating too much profit
to IP owners and too little profit to local distributors. However, this new regime has
retained a preferential tax rate for overseas sales through the FDII and GILTT regimes.
Given change in law risk, it looks likely that many US businesses will continue to keep
their IP offshore and pay tax under the GILTT rules, rather than onshoring it to the US.

c Similar public controversies have also driven a number of countries to advocate special
tax regimes for digital businesses, which move away from the arm’s-length standard.
Digital taxes have already been enacted in India, Israel and Italy, and furthermore, both
the European Union and United Kingdom have proposed ‘interim’ tax solutions for
digital businesses, which involve some form of revenue-based tax. This has the potential
to take some of the political heat out of the transfer pricing debate; equally, however, it
could prompt other countries to ask whether, like Brazil, a non-arm’s length standard
should be applied for industries outside the digital arena.

Finally, we would like to thank the publishing team at Law Business Research for their
diligence and enthusiasm in commissioning, coordinating and compiling this review.

Steve Edge and Dominic Robertson
Slaughter and May

London

June 2018

vi



Chapter 10

INDONESIA

Romi Irawan and Untoro Sejati'

I OVERVIEW

The legal basis of the arm’s-length principle in Indonesia is provided in Article 18(3) of
the Income Tax Law (ITL), where it is stated that Directorate General of Tax (DGT) is
authorised to recalculate the taxable income or deductible costs of related-party transactions
in accordance with the arm’s-length principle.

According to Article 18(4) of the ITL, the definition of related parties applies to
circumstances where:

a a taxpayer owns directly or indirectly at least 25 per cent of the equity of the other
taxpayer, or a relationship exists between two or more taxpayers through ownership of
at least 25 per cent of equity of two or more residents;

b a resident ‘controls’ another resident or two or more residents directly or indirectly; or

¢ a family relationship exists through either blood or marriage, within one degree of
direct or indirect lineage.

DGT Regulation PER-22 further specifies the types of transactions covered under Indonesian
transfer rules, which include transactions on:

a  sales, purchases, alienation and exploitation of tangible assets;
b rendering intra-group services;
¢ alienation and exploitation of intangible assets;

d  loan payments of intra-group loans; and
e sales or purchases of shares.

In general, Indonesian transfer pricing regulations have adopted the OECD Transfer Pricing
Guidelines; however, there are several principles related to specific circumstances not detailed
in Indonesian regulations, including cost contribution agreements and transfer pricing
aspects of business restructuring.

The ITL also authorises the Minister of Finance to prescribe the expected ratio
of a company’s liabilities to its equity, which shall be valid for tax purposes. Further, on
9 September 2015, the Ministry of Finance released Decree Number 169 (MoF 169)
regarding the ratio of debt and equity for income tax purposes. The decree provides that
the acceptable debt-to-equity ratio for Indonesian companies must not exceed 4:1, which
means that this provision will deny the deductibility of the interest in connection with the
portion of debt that exceeds the 4:1 ratio. In addition, debt-related deductions that could

1 Romi Irawan is a partner and Untoro Sejati is a senior manager at DDTC.
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also be denied include fees and charges incurred in respect of the debt. Exclusions from
the prescribed debt-to-equity ratio are provided for banks, financial institutions, insurance
companies, mining companies, oil and gas companies under production-sharing contracts,
taxpayers from the infrastructure sector and taxpayers subject to final income tax.

I FILING REQUIREMENTS

Since tax year 2016, Indonesia has adopted a three-tiered transfer pricing documentation
obligation, in line with agreed standards as set out in BEPS Action Plan 13. Transfer pricing
documentation obligations are now governed under Minister of Finance Regulation No.
PMK-213/PMK.03/2016 (MoF 213). Transfer documentations now consist of master file,
local file, and country-by-country report (CbCR).
Master and local file documentation obligation is imposed to taxpayers that have
related-party transactions in the current tax year and fulfil the following criteria:
a taxpayers with a gross revenue of more than 50 billion rupiahs in the previous tax year; or
4 taxpayers with related-party transactions in the previous tax year exceeding 20 billion
rupiahs or exceeding 5 billion rupiahs if the related-party transaction concerns
intangible assets, services and interest payments; or
c if the related-party transaction is conducted with low-tax countries (i.e., jurisdictions
with a statutory tax rate lower than 25 per cent).

Master and local files are not required to be filed at the same time of tax return filings.
Reporting entities must, however, provide, along with the tax return, a checklist that confirms
the availability of such master and local files, including the date of when such documentation
is made available. When requested by the DGT, reporting entities are required to file the
master and local files within one month of the request.

CbCR reporting obligations are imposed to taxpayers that fulfil the following criteria:
a taxpayers that are considered the ultimate parent entity of a group with a consolidated

gross revenue in one tax year of at least 11 trillion rupiahs;* or
4 taxpayers that are not ultimate parent entities but are member entities of a group with

an ultimate parent entity that is tax resident in a country that:

e does not impose an obligation to file CbCRs;

e does not have an exchange of information agreement with Indonesia; or

e despite having a CbCR reporting obligation and an exchange of information

agreement in place with Indonesia, cannot have its CbCR obtained by the DGT.

CbCR reporting taxpayers or non-reporting taxpayers are all required to file an online
notification to the DGT via an online platform. The online notification must identify which
entity in the group has a CbCR prepared, including the country where this is submitted. In
addition to the online notification, CbCR reporting entities must file the actual CbCR via
the same online platform. Taxpayers that have completed the online notification or online
submission of the CbCR will receive a receipt. This receipt must be filed along with the tax
return.

To provide legal certainty of CbCR reporting obligations by domestic taxpayers that
are not ultimate parent entities, the DGT will release a list of treaty partner countries that

2 This is in line with the BEPS Action Plan 13 required minimum threshold of €750 million.
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have a treaty in place containing an exchange-of-information clause, qualifying competent
authority agreements (QCAA) and have QCAA, but CbCRs are unobtainable by the DGT.
Upon the announcement of the list of such countries, domestic taxpayers delegated with the
CbCR obligation have three months to submit a CbCR. If within that period, the taxpayer
fails to submit a CbCR, the DGT shall send a formal request letter to said taxpayer, and grant
a 30-day extension since the date of the request letter.

III PRESENTING THE CASE

i Pricing methods
In line with the guidance provided in the OECD Guidelines, Indonesia has adopted the
‘most appropriate transfer pricing method’ principle in selecting the transfer pricing method
that will be used in analysing affiliated transactions.
There are five transfer pricing methods stipulated in Indonesia’s transfer pricing
regulations:
a  the comparable uncontrolled price (CUP) method;
b the resale price method;
¢ the cost-plus method;
d the transactional net margin method (TNMM); and
e the profit split method.

In general, both taxpayers and the DGT have a preference for applying the CUP method if
an affiliated transaction is made in connection with the commodity sector. In addition, the
CUP method is also generally applied in royalty and interest payment on loan transactions.

If the CUP method is not applicable, the taxpayers and DGT will usually apply the
TNMM. The use of other traditional transaction-based methods, namely resale price method
and cost-plus method, are rarely used in practice due to the limited availability of detailed
gross margin data in commercial databases. The transactional profit method (i.e., profit split
method) is also rarely used because of the extensive information requirements regarding the
taxpayers group as a whole. Generally, this is because multinational companies (MNCs) that
run their business in Indonesia are subsidiaries, and thus the information concerning the
MNC group as a whole is not owned by the subsidiary.

ii  Authority scrutiny and evidence gathering

The DGT have specifically issued guidance on audits in relation to transfer pricing disputes.?
One of the procedures that must be performed by the DGT in conducting transfer pricing
audits is to identify the risks in the affiliate transaction performed by the taxpayers. In the
risk analysis, the following parameters measuring the risk of transfer pricing are considered

by the DGT:

a the significance of the affiliated transaction, perhaps measured based on its proportion
of sales or net profit;

b affiliated transactions with entities located in low-tax jurisdictions;

¢ specific affiliated transactions, such as the transfer of intangibles, payment of royalties,

performance of intra-group services and payment of interest;

3 DGT Regulation PER-22/P]./2013 and Circular Letter SE-50/PJ./2013.

106
© 2018 Law Business Research Ltd



Indonesia

d  the taxpayers net profit being less than that of other companies in a similar industry;
e the significance of affiliated transactions that are not included in the taxpayers’ net
profit component, which could be measured based on their proportion of net profit:
. interest expense;
. gain or loss on the sale of an asset; and
o gain or loss from foreign exchange;
f  non-routine affiliated transactions, such as business restructuring that involves or does
not involve an intangible asset, as well as sales of intangible property; and
g the taxpayers suffering losses for several years.

Since 1984, Indonesia has applied a self-assessment system under which taxpayers are
required to calculate, pay and report their own taxes in accordance with prevailing tax laws
and regulations. In connection with affiliated transactions, taxpayers are expected to prepare a
transfer pricing report containing the information required by DGT. The role of the taxpayers
in any tax audit is to assist in the process by appearing for investigation and producing books
of accounts, documents or other relevant records as requested by the DGT for inspection
within the specified time limit.

The DGT starting point of analysis is based on the information provided in the
transfer pricing documentation as prepared by the taxpayers. However, if taxpayers do not
provide transfer pricing documentation and its explanation, the DGT may establish the facts
and analysis based on information available to the DGT. If this is the case, the DGT have
the authority to propose a transfer pricing adjustment by way of issuing an ex officio tax
underpayment assessment letter, and the burden of proof is on the taxpayers to demonstrate
that such assessment letter is not correct.

IV INTANGIBLE ASSETS

According to Indonesia’s transfer pricing regulation, the transactions involving intangible
assets between related parties is considered to be at arm’s length if:

a the utilisation of intangible assets has actually occurred;
b there is an economic or commercial benefit received by a licensee; and
¢ the royalty rate applied in related-party transactions should be comparable with the

royalty rate applied in independent transactions in comparable circumstances.

Further, in line with recent developments on the issue of transfer pricing on intangible
assets, in practice, DGT also emphasised the analysis of the development, enhancement,
maintenance, protection and exploitation (DEMPE) functions of intangibles. The party
performing the DEMPE function in this regard shall be deemed as a party that is entitled to
the remuneration of income derived from the DEMPE functions.

In identifying and determining which party performs the DEMPE functions, generally,
the DGT will consider which parties:

a booked research and development expense as well as marketing expense;
4 performed research and development and marketing functions;
¢ had borne research and development risks as well as marketing risks;

d  had employees or personnel with specific capabilities, employed in marketing or
manufacturing functions, who contribute to the success of a product in the market; and
¢ had a distribution channel and customer list.
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Concerning the determination of arm’s-length royalty payment for the licensing of intangibles,
DGT and taxpayers commonly use the CUP method. However, in the application of the
CUP method, both taxpayers and DGT face the same limitations regarding the availability
of reliable comparable, including the comparability of the type of intangible itself and
the exclusivity rights; therefore, in some cases of dispute resolution, the TNMM is also
commonly used.

In addition, several other issues surrounding intangibles that often cause the risk of
disputes between taxpayers and DGT concern the taxpayers who make royalty payments but
recorded losses, or taxpayers who booked an increase in the rate of royalty payments.

V  SETTLEMENTS

There are three instruments that may be used by the taxpayers in transfer pricing disputes:
the advance pricing agreement (APA), the mutual agreement procedure (MAP) and appeals
to the tax courts, which can extend to Supreme Court civil review requests.

The process of tax litigation in Indonesia takes 12 months for objection or appeal and
six months for civil review. However, in appeals and civil review processes, some time periods
are longer than stipulated.

As an alternative dispute resolution, the MAP may be used by taxpayers in accordance
with the rules contained in the tax treaty clauses between Indonesia and each partner country
included in the transactions, and can be initiated by the taxpayers or the DGT. As a general
rule, an MAP could be commenced if an action of the contracting state results or will result
in taxation not in accordance with the provision of a tax treaty. In practice, taxpayers can
initiate an MAP procedure following the issuance of notification of tax audit letter; therefore,
the exhaustion of domestic dispute resolution remedies is not necessary for commencing an
MAP process.

In domestic proceedings, it is possible to request the commencement of an MAP when
the taxpayers are involved in a litigation process (i.e., filing an objection or tax appeal) against
the DGT in court (i.e., a simultaneous MAP request). However, if the tax court has made
a decision on an appeal case, the DGT would terminate the MAP. Any mutual agreement
request does not postpone obligations of taxpayers to pay the assessed tax if they have received
an assessment notice, regardless of whether the taxpayers request an MAD.

Further, according to current MAP regulation, the implementation of an MAP carried
through consultation between the Indonesia’s tax authorities with the tax authorities in the tax
treaty partner country may take a maximum period of three years commencing from the first
consultation. However, the time period may be extended following an agreement between
the Indonesian tax authorities and the tax authorities in the tax treaty partner country if the
MAP process does not yield a mutual agreement.

In addition to appeals and MAPs, APAs can be used by the taxpayers to prevent transfer
pricing disputes. In Indonesia, APAs could be concluded unilaterally or bilaterally, while a
multilateral APA is not specifically stated. Unilateral APAs could cover a maximum of three
tax years, while bilateral APAs could cover up to four.
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VI INVESTIGATIONS

Tax audits concerning assessment of the arm’s-length nature of related-party transactions falls
within the normal tax audit procedure.® A tax audit is automatically triggered for taxpayers
that file a tax return claiming a refund position. A tax audit may also be triggered as a result
of risk profiling conducted by the DGT to identify transfer pricing risks. The risk profiling
takes into account, among others, perpetual losses; significance of related-party transactions;
transactions with low-tax countries; and industry profitability benchmarks. Tax audits that
include assessments on transfer pricing issues are conducted by the DGT through a field
audit, which has a time limit of six months. This six-month period could be extended a
maximum of three times.

During the tax audit process, the DGT have broad authority to request for information.
Taxpayers are required to provide the documents and information requested by the tax
auditors within one month. Failure to provide the documents and information within this
time limit may cause the tax auditor to assess tax liabilities on a deemed profit basis. Where
documents and information are not supplied within the one month period, they cannot be
used as evidence at the later stages.

Although tax audits are conducted in relation to overall tax compliance and not
specifically subject to transfer pricing transaction, the DGT has issued an audit guideline
specifically for transfer pricing.’ The stated purpose of the audit guideline is to provide
‘simplicity and uniformity to DGT in performing audits on taxpayers with a special
relationship to ensure the quality of the audit’. The audit guideline serves as best practice
toolkit for tax auditors, which is especially necessary since tax auditors within the country
may have different level of expertise in handling transfer pricing cases.

The audit procedure ends with a closing conference meeting. During closing
conference stage, the tax auditor will provide the taxpayer with written notification of the
tax audit findings. The taxpayer must state whether it agrees or disagrees for each item of
audit findings. Taxpayers who disagree with the proposed tax audit findings can request for
quality assurance to the regional tax office. The quality assurance procedure will re-examine
the tax audit findings. The end result of a tax audit is an issuance of a tax assessment letter
(SKP-letter). There are three types of tax assessment letter: the overpaid tax assessment letter
(SKPLB-letter), the underpaid tax assessment letter (SKPKB-letter) and the nil tax assessment
letter (SKPN-letter).

VII LITIGATION

i Procedure

Disputes will typically arise following the issuance of a tax assessment letter by the DGT with
items of adjustments that the taxpayer does not agree with. A taxpayer who does not agree
with a tax assessment letter can submit an objection to the tax office within three months
of the issue date of the assessment letter. In accordance with the General Provisions and Tax
Procedure Law, as far as the SKPKB-letter is concerned, the taxpayer must at least pay the

4 Ministry of Finance Regulation number 17/PMK.03/2013 as latest amended by Ministry of Finance
Regulation number184/PMK.03/2015.
5 DGT Regulation PER-22/PJ./2013 and Circular Letter SE-50/P]./2013.
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amount agreed during the closing conference before filing the objection. Within 12 months,
an objection decision letter must be issued by the DGT; if not, the objection is automatically
deemed accepted in favour of the taxpayer.

The next stage of the dispute resolution process is the appeal (banding). Taxpayers that
do not agree with an objection decision can file a letter of appeal to the Tax Court within
three months of the receipt of the objection decision letter. To be eligible for the appeal to
be heard at the Tax Court, the taxpayer must pay at least 50 per cent of the total tax due
(i.e., the tax due that is agreed by the taxpayer during the closing conference). Therefore,
if the taxpayer has not agreed to any items of the adjustments imposed during the closing
conference, there is no obligation to pay tax before having the appeal heard by the Tax Court.

As Indonesia adopts a civil law system, the court does not operate on the basis of
precedence and their decisions are not fully published. Instead, the Tax Court provides a
summary of a court decision, which is available on its website.® However, the decision of the
Tax Court is final with full legal force. The only legal remedy left for a taxpayer is to file a civil
review request to the Supreme Court.

ii Recent cases

One of the examples of Tax Court decisions with regard to transfer pricing is the court
decision in the case Puz-70118/PP/M.IA/15/2016 (18 April 2016). In this case, the royalty
payment made by the taxpayer was challenged by the DGT, who argued for the existence
and benefit of the intangibles. In the Tax Court hearing, the taxpayer had proven that the use
of intangibles had occurred, such as the use of trademark attached to the product, technical
know-how and the actual conduct of technical assistance rendered by its affiliated company
in Japan. Further, the judges stated that, since the DGT argued for the existence and benefit
of the intangibles and the taxpayer could provide significant evidence that their transactions
had actually occurred, the judges concluded that the adjustment proposed by the DGT
regarding royalty payment could not be upheld.

VIII SECONDARY ADJUSTMENT AND PENALTIES

The authority of the DGT to impose a secondary adjustment is not clearly stipulated in the
law. Nevertheless, the concept of ‘secondary adjustment’ is recognised in audit guidelines in
connection with related-party transactions,” which the DGT often refers to when conducting
audits on taxpayers. The guidelines state that ‘if a primary adjustment has been conducted by
the DGT, then a secondary adjustment may also be implemented’.

In practice, secondary adjustments are imposed on deductible payments to related
parties (e.g., royalties and services), where the excess of the arm’s-length amount will be
considered as deemed dividends. The amount considered as deemed dividends is not
deductible, while still subject to withholding tax at the applicable rates according to domestic
tax law or tax treaties. As there are no further specific regulations and guidelines, the
application of secondary adjustments by the DGT is quite rare in practice. If applied, then
this concerns mostly transactions of the taxpayer with its direct or indirect shareholder, and
not for transactions with subsidiary or sister companies.

6 Available at www.setpp.kemenkeu.go.id/risalah (accessed at 9 April 2018).
7 The concept of secondary adjustment is explained only in DGT Regulation PER-22/PJ./2013 and Circular
Letter SE-50/PJ./2013.
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There is no specific penalty regime for transfer pricing. Penalties imposed as
consequence of transfer pricing adjustments follow the general applicable laws on taxation.?
In transfer pricing cases, generally, penalties are imposed when, as consequence of a tax audit,
an underpaid tax assessment letter (SKPKB letter) is issued by the DGT. In this case, a
penalty of 2 per cent per month of the underpaid tax amount is imposed for a maximum of
24 months.” An additional 50 per cent penalty will apply if the taxpayer files an objection;
the taxpayer has not paid the underpaid tax prior to filing an objection; and the objection
decision does not rule in favour of the taxpayer.’® A 100 per cent penalty will be applied
instead of the 50 per cent penalty if the taxpayer files an appeal to the Tax Court (after
objection); the taxpayer has not paid the underpaid tax prior to filing an objection; and the
Tax Court decision does not rule in favour of the taxpayer."!

Further, failure to maintain a transfer pricing documentation could be regarded as a
failure to maintain appropriate bookkeeping. In accordance with the General Provisions and
Tax Procedure Law, failure to maintain appropriate bookkeeping could be imposed with a 50
per cent penalty of the underpaid tax.'?

IX BROADER TAXATION ISSUES

i Diverted profits tax and other supplementary measures

A diverted profit tax is not applicable under domestic tax law.

ii  Double taxation

Taxpayers seeking to resolve double taxation issues as a result of transfer pricing adjustments
can make use of MAPs. All Indonesian income tax treaties contain an MAP article, similar to
that contained in the OECD and UN models (without, however, an arbitration clause, except
for in the tax treaty with Mexico). The Ministry of Finance has issued detailed regulations on
how taxpayers could apply for the MAP process."?

There have been a number of tax cases that have been resolved through MADs.
Since 2017 (for reporting period 2016), Indonesia has released its MAP statistics via the
OECD website.'*

X  OUTLOOK AND CONCLUSIONS

Indonesia is actively changing its regulations on transfer pricing to be more in line with the
OECD BEPS package. As a result, transfer pricing documentation requirements in Indonesia
have become more comprehensive and applicable to almost every taxpayer that is part of a

8 For an overview of the general applicable penalty regime see David Hamzah Damian, ‘Chapter 16 -
Indonesia’ in 7he Disputes and Litigation Review (Law Business Research, London: 2017) pp. 181-182.

9 Article 13(2) General Provisions and Tax Procedure Law.

10 Article 25(9) General Provisions and Tax Procedure Law.

11 Article 27(5d) General Provisions and Tax Procedure Law.

12 Article 13(3) General Provisions and Tax Procedure Law.

13 MoF Regulation PMK-240/PMK.03/2014.

14 Available at www.oecd.org/tax/dispute/indonesia-2016-mutual-agreement-procedure-statistics.pdf (accessed

on 9 April 2018).
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multinational group. It is, therefore, expected that the role of transfer pricing documentation
will become even more critical for the following year when the first tax audits under the new
documentation rules will take place.

Taxpayers should consider transfer pricing documentation as the first defence line in
case of audit. In the end, robust transfer pricing documentation could serve well to reduce
disputes with the DGT. A major change in the approach of tax audits is that the DGT will
now also focus on intercompany pricing policies (ex ante approach) and not only on testing
the arm’s-length principle after the transaction has occurred.

Alternatively, APAs are increasingly trending in Indonesia to avoid disputes or reach
settlements considering that the number of tax audits is still high in the past three to four
years. Although the APA programme is relatively new, the prospect of APA is nevertheless
promising since it is reported that Indonesia has already, on many occasions, successfully
concluded bilateral APAs with major trading countries.
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